
order to defend himself.  He did not understand about the default against

him or that he needed to set it aside (CT 106:17-19).

SHEMIRANI again appeared in court on February 23, 2018 (CT

106:22).  Schilt again appeared by telephone.  Brian Miles appeared for

ICG Engineering.  SHEMIRANI explained to Judge Craddick that he had

paperwork and proof regarding his “innocence” and was wrongfully sued. 

Judge Craddick requested that SHEMIRANI contact Schlit to discuss the

matter in more detail.  SHEMIRANI received a commitment from Mr.

Schlit over the phone that he would work with him to prove that he,

SHEMIRANI, was not responsible.  The Court noted that the hearing was

continued to June 28, 2018.  However, no one explained to SHEMIRANI at

the time that he needed to hire an attorney (CT 106:22-28).  SHEMIRANI

understood that all he had to do to defend himself was to meet with Mr.

Schilt and see if he could prove that he was not responsible (CT 106:28-

107:2). 

LAY argued that under Pulte Homes, Corp. v. Williams Mech., Inc.

(2016) 2 Cal.App.5th 267 that SHEMIRANI did not identify any statements

or promises that SHEMIRANI relied on that prevented him from appearing

in the proceedings (AOB at p. 20).  LAY is mistaken.  The Trial Court

pointed to paragraphs 13 and 15 of SHEMIRANI’s declaration, which
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䥎呒佄啃呉低

Appellant OLIVIA LAY’s (hereafter “LAY”) appeal from the grant

of Respondent SIAMAK SHEMIRANI’s (hereafter “SHEMIRANI”)

motion to set aside default and default judgment and denial of LAY’s

motion for reconsideration runs afoul of one of the most basic concepts of

appellate litigation: that an appealed judgment or order will be upheld if it is

correct on any grounds, even if different from that given by the trial court. 

Here, while the Trial Court was vague on the basis on which it initially

granted relief from default, even while acknowledging that relief under

California Code of Civil Procedure § 473(b) was untimely, relief from

default was proper under the Trial Court’s inherent equitable authority.1  In

its order denying LAY’s motion for reconsideration, the Trial Court

recognized and applied the three part test set forth in Stiles v. Wallis (1983)

147 Cal.App.3d 1143 and found equitable grounds justifying relief for

SHEMIRANI.  SHEMIRANI sought relief on a variety of grounds,

including equitable relief, when making his motion for relief.

LAY argues that the de novo standard of review applies in this case,

since she claims that the Trial Court applied the standard governing relief

1

All further references to California’s Code of Civil Procedure shall be to
“CCP.”
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under CCP § 473(b) even though more than six months passed from entry

of default and the Trial Court entered a default judgment against

SHEMIRANI.  Even assuming arguendo that the Trial Court used the

wrong test initially, the same standard of review applies to appeals from

orders on motions to set aside defaults and default judgments, whether

based on CCP § 473(b), or on equitable grounds: abuse of discretion.  In

addition, the Trial Court in explaining its denial of LAY’s motion for

reconsideration, did so using the more demanding three-part Stiles test,

showing that it acted within its discretion in granting relief to SHEMIRANI

on equitable grounds.

The Trial Court also acted well within its discretion in denying

LAY’s motion for reconsideration.  The fact that LAY wanted to point out

to the Trial Court, that SHEMIRANI had been an agent since 2008 for

service of process of the corporation that employed him, had been a matter

of public record for years before SHEMIRANI’s motion to set side had

been filed, let alone LAY’s motion for reconsideration.  LAY failed to

explain why she did not have this information earlier.  The same defect

befell LAY’s claims of “new or different law.”  Both cases LAY pointed to

had been available for review for years.  The need for strict diligence in

explaining why a case or statute was not available previously is subject to
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the same diligence as required for new or different facts on reconsideration.

LAY’s final argument fares no better.  LAY alleges that

SHEMIRANI acted as an unlicensed contractor, meaning that under

California Business & Professions Code § 7031 SHEMIRANI had “unclean

hands” and because he had defaulted, was not entitled to equitable relief

from default.2  LAY fares no better on this argument.  The first prong of the

Stiles test for equitable relief from default requires that the party seeking

relief from default have a meritorious case.  SHEMIRANI as part of his

moving papers to set aside the default and default judgment included an

answer that denied every allegation made against him by LAY, including

those accusing him of improperly acting without a contractor’s license. 

SHEMIRANI also provided written evidence as part of his moving papers

that he was not acting as a contractor, but was merely a project manager,

making sure that payments were properly applied for the proper work, and

that SHEMIRANI, like LAY, was defrauded by one of the co-defendants,

HASAN REDZIC.

There is no prejudice to LAY from granting relief from the default

and default judgment.  LAY and SHEMIRANI will have the opportunity to

2

All further references to California’s Business & Professions Code shall
hereafter be to “B & P.”
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resolve this case on the merits, along with the other defendants, avoiding

the need for any separate lawsuits for indemnity.

The Trial Court acted within its discretion in granting SHEMIRANI

relief from default and default judgment.  Accordingly, both the Trial Court

order granting relief from default and default judgment in SHEMIRANI’s

favor and the order denying LAY’s motion for reconsideration must be

affirmed.

協䅔䕍䕎吠但⁔䡅⁃䅓䔀

䄮 䍯洀戀楮敤⁆慣瑵慬湤⁐牯捥摵牡氠䡩獴潲礀⸀

ㄮ 䱁夠晩汥搠獵楴条楮獴⁶慲楥瑹映摥晥湤慮瑳Ⱐ楮捬畤楮最
午䕍䥒䅎䤠慢潵琠愠牥洀 潤敬楮朠灲潪散琠慴敲⁰牯灥牴礀⸀

On August 22, 2017, LAY filed suit in Contra Costa County

Superior Court against Defendants SHEMIRANI, individually and doing

business as CASPIAN ENTERPRISE, INC., HASAN REDZIC individually

and dba CASPIAN ENTERPRISE, INC., HOSSAM NASSER, and ICG

ENGINEERING, INC. (Clerk’s Transcript on Appeal, page 27, lines 8-17).3

The complaint alleged that LAY purchased her property in Rodeo,

California in October 2014 (CT 27:22-24, 28:27).  A residence was already

3

All further references to the Clerk’s Transcript on Appeal shall be to “CT,”
followed by the page number (and line number if the page is on pleading
paper).
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on the property.  LAY intended to live there and remodel the property to

include a residential facility to accommodate elderly and disabled patients

(CT 28:27-29:2).4

LAY shortly thereafter contacted defendant NASSER, who held

himself out as a professional engineer.  LAY and NASSER contracted for

NASSER to provide engineering services relating to the remodel (CT 29:3-

6).  LAY further alleged that in approximately November 2014 NASSER

approached her and told her about a licensed contractor he knew,

recommending co-defendant REDZIC (CT 29:7-10).  NASSER told LAY

that REDZIC was a licensed contractor affiliated with Evra Construction

and CASPIAN and that REDZIC and CASPIAN were qualified to perform

the remodeling work (CT 29:10-12).  LAY expressed interest in NASSER’s

recommended contractors and NASSER contacted REDZIC and asked

REDZIC to prepare an estimate for the remodeling (CT 29:12-14).

REDZIC provided the estimate for the remodeling.  LAY alleged

that REDZIC also represented to LAY that REDZIC was affiliated with

CASPIAN and Evra Construction, and the truck used by REDZIC and his

workers also bore the name “Evra Construction,” with a CSLB number that

4

Unless otherwise indicated, the “facts” related to the merits of LAY’s
claims are from the allegations contained in LAY’s complaint. 

剅卐低䑅乔鉓
䉒䥅䘀 -11-



was assigned to Evra (CT 29:15-22).

Also in November 2014, according to the complaint, REDZIC

introduced LAY to SHEMIRANI (CT 29:27).  LAY’s complaint alleged

that SHEMIRANI represented to LAY that he was also affiliated with Evra

and CASPIAN and that he was working under a California contractor’s

license via his relationship with Evra and CASPIAN (CT 29:28-30:2).  The

complaint also alleged that in November and December 2014 that REDZIC

and SHEMIRANI represented to LAY that they were qualified and able to

perform the work on this remodel and would obtain all necessary permits

for the work (CT 30:3-9).

The complaint alleged that based on these representations that LAY

entered into a contract with Evra and CASPIAN to perform the work for a

contract price of about $46,095 (CT 30:10-13).  Work allegedly began in

approximately November 2014 and continued into January 2015 (CT 30:19-

20).  Over the course of construction LAY paid $70,471.76 to the

defendants (CT 30:22-23).

LAY alleged, based on information and belief, that NASSER’s plans

were defective and that the other defendants failed to follow the plans. 

LAY hired an inspector, who discovered a lack of necessary permits and

that substantial portions of the performed work was defective (CT 30:27-
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31:7).  In approximately January 2015 REDZIC and SHEMIRANI

abandoned the project, according to LAY’s allegations (CT 31:8-10).  LAY

alleged that she contacted Evra’s offices, which denied affiliation with

REDZIC and SHEMIRANI (CT 31:11-13).  LAY allegedly learned that

much of the work would need to be demolished and reperformed, at a cost

of an additional $83,000 (CT 31:14-19).

LAY sued the above defendants for breach of contract, fraud, unjust

enrichment, unfair business practices, professional negligence, breach of the

implied covenant of good faith and fair dealing, and for promissory estoppel

(CT 27:13-17).  LAY seeks at least $200,000 in compensatory damages

according to proof, prejudgment interest, and punitive damages (CT 32:25-

27, 34:3-5, 36:1, 36:16, 37:12-38:13).

㈮ 䱁夠獵扳瑩瑵瑥敲癥搠午䕍䥒䅎䤠慴楳⁷椀晥鉳
牥獩摥湣攬琠愠瑩洀攠眀桥渠瑨攠捯異汥⁷敲攠瑥洀灯牡物汹
汩癩湧灡牴⸀

In October 2017 SHEMIRANI’s wife was served at home with a

packet of documents, including the complaint (CT 105:9-10).  His wife did

not understand the documents.  Due to marital issues at the time

SHEMIRANI did not reside there.  SHEMIRANI did not see the documents

until late November or early December 2017 (CT 105:10-13).

㌮ 午䕍䥒䅎䤠牥癩敷 敤⁴桥敲癥搠摯捵洀敮瑳Ⱐ灨潮敤
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䱁妒猠捯畮獥沒猠潦晩捥Ⱐ慮搠慴瑥湤敤⁴桥⁊慮畡特‹Ⱐ㈰ㄸ
䍡獥⁍慮慧敭 敮琬⁷桥牥攠条楮敤⁴桥洀灲敳獩潮牯洀
瑨攠瑲楡氠橵摧攠慮搠潰灯獩湧潵湳敬⁴桡琠慬氠桥慤⁴漠摯
瑯敦敮搠桩洀獥汦⁷慳⁴漠慰灥慲琠瑨攠湥砀琠捡獥
洀慮慧敭 敮琠捯湦敲敮捥Ⱐ慮搠湯湥砀瀀污楮敤楳敥搠瑯
桩牥潵湳敬爠獥琠慳楤攠瑨攠摥晡畬琠慧慩湳琠桩洀⸀

After SHEMIRANI received the documents from his wife, he

skimmed them and saw not only that he was being sued individually and

dba Caspian Enterprise, Inc., but also that there was a January 9, 2018 Case

Management Conference to attend, which subjected him to sanctions if he

failed to attend (CT 105:14-19).  He understood his need to attend the

January 9, 2018 Case Management Conference (CT 105:19-20).  In

December 2017 SHEMIRANI received a Case Management Conference

Statement from Plaintiff’s counsel, which reiterated the January 9, 2018

date (CT 105:21-22).  On December 27, 2017, SHEMIRANI telephoned

LAY’s attorney Mr. Schilt, but could only reach a paralegal named Jeff. 

SHEMIRANI told Jeff that he had been wrongfully sued, but was told that

the firm did not represent him and could not give him legal advice.  Jeff

recommended that if he, SHEMIRANI, received a notice to appear in court

that he should do so (CT 105:23-27).

On January 4, 2018, SHEMIRANI again called Mr. Schilt’s office to

try to explain that he, SHEMIRANI, was innocent and wrongfully sued. 
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Again, SHEMIRANI spoke with the same paralegal, Jeff, who did not

allow SHEMIRANI to speak with Mr. Schilt.  SHEMIRANI explained that

he would send Mr. Schilt a letter with documents showing he did nothing

wrong (CT 106:1-4).  SHEMIRANI followed through with a letter to Schilt

that day explaining his innocence and his company’s role concerning the

lawsuit (CT 106:5-7, 112).

SHEMIRANI appeared at the January 9, 2018 Case Management

Conference.  Judge Craddick was on the bench.  Mr. Schilt appeared by

telephone (CT 106:8-12).  SHEMIRANI informed the court that he was

wrongfully sued and was there to defend himself as he understood by the

notice.  Judge Craddick stated that a default had been entered against him

but before she could finish the conversation, Mr. Schilt interrupted and

requested that the court continue the hearing until February 23, 2018 (CT

106:12-15).  Judge Craddick did so and ordered that SHEMIRANI appear

again on February 23, 2018 but no one explained to him that he needed to

hire a lawyer (CT 106:15-16).  The Court’s minutes for this Case

Management Conference show its recognition that “SHEMIRANI is

currently in default and will be consulting with Pltf’s attorney regarding

setting it aside or settlement.” (CT 10)

When SHEMIRANI left the courtroom on January 9, 2018, he
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understood that all he needed to do was to appear February 23, 2018 in

order to defend himself.  He did not understand about the default against

him or that he needed to set it aside (CT 106:17-19).5

㐮 坨楬攠慴瑥湤楮朠瑨攠䙥扲畡特′㌬′〱㠠桥慲楮本
午䕍䥒䅎䤠牥捥楶敤潭 洀楴洀敮琠晲潭灰潳楮最
捯畮獥氠瑨慴攠眀潵汤⁷潲欠眀楴栠桩洀⁴漠灲潶攠桥⁷慳潴
牥獰潮獩扬攠眀桩汥漠潮攠數灬慩湥搠瑯業琠瑨慴⁴業攠瑨慴
桥敥摥搠瑯楲攠慮瑴潲湥礀⸀

SHEMIRANI again appeared in court on February 23, 2018 (CT

106:22).  Schilt again appeared by telephone.  Counsel appeared for ICG

Engineering.  SHEMIRANI explained to Judge Craddick that he had

paperwork and proof regarding his “innocence” and was wrongfully sued. 

Judge Craddick requested that SHEMIRANI contact Schlit to discuss the

matter in more detail.  SHEMIRANI received a commitment from Mr.

Schlit over the phone that he would work with him to prove that he,

5

At the same January 9, 2018 case management conference, LAY, through
her counsel, stipulated to set aside the defaults against NASSER and ICG
ENGINEERING, INC. (CT 8-9).  That order was entered three days later
(CT 9).  Those defendants then demurred to LAY’s complaint (CT 11-12). 
The demurrer was sustained with leave to amend but LAY chose to dismiss
the action without prejudice and judgment entered against LAY (CT 12). 
LAY then refiled against ICG and NASSER in Contra Costa County
Superior Court Case No. MSC18-00619 (CT 169:24-170:1).  On October
29, 2019, that case was consolidated with this one, MSC17-01607, pursuant
to an order to show cause, a month before LAY’s Opening Brief was filed
in her appeal (Exh. A, SHEMIRANI Request for Judicial Notice).
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SHEMIRANI, was not responsible.  The Court noted that the hearing was

continued to June 28, 2018.  However, no one explained to SHEMIRANI at

the time that he needed to hire an attorney (CT 106:22-28).  SHEMIRANI

understood that all he had to do to defend himself was to meet with Mr.

Schilt and see if he could prove that he was not responsible (CT 106:28-

107:2). 

㔮 䙯汬潷楮朠楮獴牵捴楯湳牯洀⁓捨楬璒猠潦晩捥Ⱐ午䕍䥒䅎䤀
灲潶楤敤⁓捨楬璒猠潦晩捥⁷楴栠摯捵洀敮瑳湤整⁷椀瑨
卣桩汴潲‹〠洀椀湵瑥猠慴⁴桥⁓潬慮漠䍯畮瑹⁃潵牴桯畳攠瑯
慮獷 敲⁓捨楬璒猠煵敳瑩潮猠慮搠楮潩湧漠瑨潵杨琠桥⁷慳
慣瑩湧渠捯洀灬楡湣攠眀楴栠桩猠牥獰潮獩扩汩瑩敳渠瑨攠捯畲琀
捡獥⸀

Following up on the February 23, 2018 hearing, SHEMIRANI took

additional steps that he believed complied with his litigation

responsibilities.  Based on instructions from Schilt’s office, SHEMIRANI

sent his documents, including his paystubs, to Schilt’s office.  SHEMIRANI

set up a meeting with Schilt to prove he was not responsible (CT 107:3-16,

113-114).   SHEMIRANI and Schilt met March 15, 2018 in the basement of

the Solano County Courthouse.  Schlit’s paralegal Jeff was also present (CT

107:17-18).  During the approximately 90 minute meeting, SHEMIRANI

answered all of Schlit’s many questions.  Schlit told SHEMIRANI that he

wanted more information, and details of all job locations where co-
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defendants Redzic and ICG Engineering worked, including photographs

and addresses (CT 107:18-22).  Schlit told SHEMIRANI that he might need

to come to court and testify against the other defendants.  

SHEMIRANI asked Schilt what he would receive in return.  Schilt

responded that if SHEMIRANI was truthful and provided all the

information, he would come up with a fair resolution.  During the

discussion there was no talk about setting aside the default nor that

SHEMIRANI would need to hire an attorney.  SHEMIRANI understood

that he was in compliance with his responsibilities in the court case (CT

107:22-27).

㘮 䥮獴敡搠潦畲瑨敲潭洀畮楣慴楯湳⁷楴栠卣桩汴鉳晦楣攬
午䕍䥒䅎䤠桥慲搠湯瑨楮朠晵牴桥爠晲潭⁴桡琠潦晩捥
數捥灴潲敱略獴潲湴特映摥晡畬琠橵摧洀攀渀琠景爠潶敲
㜵ⰰ〰敶敲慬潮瑨猠污瑥爮

           Instead of further communications with Mr. Schilt’s office, however,

SHEMIRANI was met with silence.  SHEMIRANI did not hear anything

more from that office until on or about July 27, 2018, when he received a

Request for Entry of Default Judgment to be entered against him for over

$275,000 (CT 49, 108:1-26, 116).  SHEMIRANI was shocked.  This was

contrary to his understanding with Schilt’s office (CT 108:23-26). 

SHEMIRANI was led on, intentionally or not, by Schilt, to cooperate and
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delayed hiring his own attorney to address this matter as a result. 

㜮 午䕍䥒䅎䤠桩牥搠慮瑴潲湥礀 瑯整獩摥⁴桥敦慵汴
橵摧洀敮琬⁷桯慩汥搠瑯漠獯⸀ 

After one last attempt on July 31, 2018 to communicate with Schilts

to ask what happened, SHEMIRANI began looking for an attorney (CT

108:27-109:5).  Just over a week later, on August 8, 2018, after searching

for attorneys, he hired Daniel Beaver in Walnut Creek to set aside the

default judgment and paid a $3,000 retainer for Mr. Beaver to do so (CT

109:6-10).  

Mr. Beaver failed to follow through on his assignment.†On August

8, 2018, Beaver left a telephone message with and sent an email to LAY’s

attorney asking that the default be set aside and that the naming of the

defendants be corrected so that defendant CASPIAN was not a dba of any

defendant, including REDZIC (CT 93:5-9, 95-96).  Two days later, LAY’s

counsel Schilt wrote back stating that he was unwilling to set aside the

default, since it had been entered seven months earlier (CT 93:10-13, 97-

100).

After August 8, 2018, SHEMIRANI tried several times by email and

phone to contact Mr. Beaver and had limited contact with him (CT 109:11-

12).  When Beaver got in touch with SHEMIRANI he told SHEMIRANI
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LAY argues that de novo review applies in this appeal.  She is

mistaken.  An order vacating a default on equitable grounds is reviewed

under the abuse of discretion standard.  York v. Black (2009) 176

Cal.App.4th 36, 42.  Review of an order on a motion for reconsideration

pursuant to CCP § 1008 is likewise subject to the abuse of discretion

standard.  Lucas v. Santa Maria Pub. Airport Dist. (1995) 39 Cal.App.4th

1017, 1027.

“‘Discretion is abused whenever, in its exercise, the court exceeds

the bounds of reason, all of the circumstances before it being considered.

The burden is on the party complaining to establish an abuse of discretion,

and unless a clear case of abuse is shown and unless there has been a

miscarriage of justice a reviewing court will not substitute its opinion and

thereby divest the trial court of its discretionary power.’” Denham v.

Superior Court (1970) 2 Cal.3d 557, 566.  “‘[T]he showing on appeal is

wholly insufficient if it presents a state of facts ...which...merely affords an

opportunity for a difference in opinion.  An appellate tribunal is neither

authorized nor warranted in substituting its judgment for the judgment of

the trial judge.’” Marriage of Varner (1997) 55 Cal.App.4th 128, 138

(citation omitted).   

䈮 䅳獵洀楮朠arguendo⁴桡琠獥瑴楮朠慳楤攠瑨攠摥晡畬琠慮搠摥晡畬琀
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